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LoOBM393M  bsBEIMEMNds bgdn3Mregdol 30MHMBYBOL  Fglsdsdobo.
29635M@FgOL  LoFommgdl, v 30mb63MGMEs© Mo Imgegbs Jgodergds
Bo0m35coml BoobEgggm dgdmbggzo.  aoblbgeggdvmos 4o63sMFgdsDY
MR3gdsdmbor Ldogd@ms M. 3MsdGH03580 dBP3I39W0 9335L9dL sMOL
0] 5MS ©OIPMO dM3ggbs LosHm3g3m dgdmbggzs, bmerm  @egz0l
§om3mIMdoL F900bg9g3530 LalivdoMmenm.

dbsM9g00 IB3930L bgerdn3regdols o@gdolL fob msbbdgdosb
LoobW393m MoL3BY. “@sBM3930L Tglsbgd” Lododmzgwml 356mbols dg-2
dmbenobls 0) 439316J@0 29635M393L Lo sBMzg3m MHOLZL, HMIEOL Msbsbds,
090 Mo “Gm3zegbs, MMIgEoE 99033l Fobo sEAMIoL JGlodegdEIMdOL
Q5 39000bg93000md0L  50FERL s HMIOl 2sdmE bEads IBE393s.”*
“VosBr3zg3m dgdmbgaszs 30 339 RO MHOLI0S, MMIOL oYMl
39L53GOMBOL 0MZ5¢OLF0EIHOL sBPZI30L bEdq3MEgds.” 53oLmE,
LoobBW393Mm MOLZO LodoMmmM3gEML Ladmdssdm 3m@aduol 802-9 dmberols
89-2 65500l 3bsbdog 560l byedg36r19engdols SOLIBOMO 30MMBS.°

1 06905930000, J. Lago®mmggeml Ladmdomadm 3m@gdbol 3mBgb@smo, damb. 799, 2016, 15.

2 3B0E0oLOL boa3geEoEom LLEAIMMNEML 25wFY39GHOWYds, bogdg N 2/3360-18, 19 dsr®)0,
2019 §gwo. Lodotmzgmmlb «Bgboglio LabsdMmml gobhobgds Logdg N ob-733-1003-05 21
™g@HMIdYM0, 2005§;., 4. »dowolo

3

39306509, 0. LosHm393m  YOHMOIOHHMIOL  SgoBMOHNIeo  dBads s do3engbs
bgdg3megdol  sMBYdOm  30MHMdGPRDBY  JoMoreo  396mbIgdMdOl  dobgzom,

L539360gOH™ MBSO “oboenysBMEs 503M35GJo0”, 2016, 11, https://www.barristers.ge/public/
uploads/docs/Jurnali-N6.pdf

* BogommZggerml 396mbBo sb3g30L FgLobgd, 3mBLOEIOMYdM@O ggMLos: 02/04/2025, 3nb.2,
0) 4393196430, https://matsne.gov.ge/document/view/29884?publication=36

5 JGomdsdg, b. sBegg3s Lads®mggmml 3sbmbdgdmdsdo, 2022, mdowolo, 30, https://
dspace.nplg.gov.ge/bitstream/1234/395962/1/Dazgveva_Saqartvelos_Kanonmdeblobashi.pdf

€ BagdoMmmggemb bsdmgdsesadm 3m@gduo, 3mBlmeoomgdwao 39®Los - 01/04/2026, dwb. 802,
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Loob3g3m gdmbggzs 3o Mol MOLIOL MYsEoHgdol Fgwayo.
d9Lsds30Ls, AbMErm@ MOLZOL MYoOBIOOL Mo MEMs© IYMIOLOL
fom0modmds  9BsBom®mdOL 35 YONMEgds.  53BMUSEHMOBLEMMEHM
150 gdOL sBW3IZ0LLL 3 0IFA0 0RO BoMO3L 53BMLOYB M TGIb3935L,
5339079905, 45609396 5B0sBGDOSL, bobds®U, b odom® dmgegbadls, JMMEMdsl.
qb 930ty Bodmbomgzomo oMol 5bsBEIMMHdOL IMbM3BOL GodEmdmogzo
Lo939dzangd0, MMIGOOE FIIMBI3WOLIOOL sMMIGdMBdOLLL FB3g3gEr0l
M35 gMdOL JGuM¥IEgdOL 35ePEIOVIEPMBSL [oMMIMBU.

01935 FBMEME s FBMEME RodBHMBMOZ0 250M93MGdIOOL sOLYdIMBS
3 5oL 15335MOLO 0TOLHMZ0L, MMT B0SBOL 565BEIMMABOL o IOMEIGDS
095¢0DEgL.  “08 LodsMmmMEgdM030 Fgaaol  Fomzseolfjobgdom, Gobo
domf9353 ©o9bE39g390L  LyyOm, 33gMIm, Losbwzgzm  Fgdmbggzols
39009390 30996900 BosboL 56sDBLsMIBOL IMMbMZEOL LodsMmEgd®O30
Log3mAdggeos Llg-ob 799.1 (sBm3g30l bgerdgzmvyargdom Ib®3939eo
3m3z5gs, 5965DEsMMM™L sdBEZI3L LoIBEZg3M FgdMb3930L WOAMIOM
9099690 mmo bosbo bgurdnztrmegdols 3oMHMdgdoL JqLodsdols. dY4sMo
50296000 Losb®393m Mobbom ©sBM3930Lsl 339390 IMZogs,
2390050bsML  LosBM3g3Mm BBy 96 Fgolveml  Lbgs  Fgdomadeeo
3mddggds) s 820-9 (B0sbol sBm3930Lsl Ibw3g39ds bosbo Mbs
0965BEoMOML  gMEom)  dmbegdo.”t  FqLsdsdobo, doMzgge  MHoado,
52)30LIBIL0d ©DBRZIZ0L bywTg3YEgds, MMBHEog sdR3I3L HrRMOE
oL, slg39 93 MHOLIOL MYOEOBIOOM Y F9dmbgg3sL.

0535539, LoEsBM393™M Fgdmbgzgzs FoMTIMoaqbl “@sdys® MolL”.
MO0 ML 35MoO, dmErm©obo 0dols, MMI IB0sbYds ™MdOgI30,
063 gMgLbo.  93EMLOG®BL3MOEM Lsdmoegdol sbE3930LLL, dgdmbggzol
50Mdol Gqlodargdermds s d9dmbgg300mmdols 6odbgdo Lbgs Lobggdmsb

3905690000 393555 259M3IZIN00, 30650056 533 MIMdOo Mg 3gdIEo
LOGOPbOL MdOgJBHo@ Fookbgzs s 93EHMLIyDom Fgdmbzg3zol oMol

MoL3Z0 LOMOEEY 30I3 WIROM 0T5BHIOL. 5353MMKYMSE, 3B MLOBIM
39000b3930L  oamdol dobgBo bIJom Fgdmbgzgzsdo  Lo@mobldm®m@m
153995093930l IBEPMOYEMS dESEMBss ©35380MGdOD.  Fglisdsdolo,
0v) Lobg®g 243996905 B0osbol 565BLMMgdOL IMmmMbM3bol GodEmdMmogzo
@5 L3sMMEGdMO30 Log3dzwgdo, 3BM3939el FomBmgdmds dMZowgmds
0565B@omMML Bosbo. dombgszs@ 90b0dbmo sbsfigliols, Ladmdsgrodm
309dL0, sdBM3930L dMSWOL HBomOLbL dBPZI39EOL 3olIbodAgdWMdOL
25803M0(3bg oMM GOSLBMD 5353806MH7dU.

65§. 2, https://matsne.gov.ge/ka/document/view/31702?publication=138
H5gommnggeml mbgbsglio LalsBsGmemls obBobgds, Lagdg Nesl-1147-1067-2017 29 93980960,
2017 §9e00, odoobo.
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7Eb@ 339936505 Ls33¢MBmdom LasbEgIaM 3mEodozs @3 alimsb
€05353906Mgdmmo 13356m6dgdmM BsMBM. LosBLIIZM MODOINNMBYdOL
MIFMOMIds 96 FBMEME  BODOZMNMO s 0MYHOOVIEO  30MHGdOL,
005990 Lobgdfonml Ma3engdsdmlbiogngdss. Lobgwadfiogm dbmem@  ©s
dbmemE sMOL 3MmBoE0oMo 356MmbIgdgwo, MMIGEOE YYOPOGOHDMBOL
M93M0Mgd0L  Bo3obmbdgdarm  d5Bsl Jdbol.  396mbIIdMdOLS o
Loob®3g3m LobEAol AodxmdglgdsBg 3M5gEH03NME Sbobgsl 33m3gdlL
M3be 9399oboms QodmEogds.

50LsB0d6sg0s  00gM030L  Fggmmgdmo  FBHoGgdol  doymds
LOIBM393M  3MOEHOZIBME F0BoMNIOOM. BMYSIE, LOGMIBLEMOE ™
L5399 gd9d0 S 39MIM, 93BMIMdOEGdO, FGgOHmdE  IBoE9ddo
dm3g3Hgdeo oLl Fgomm 5©0ddgds s 93¢MLsaBom FJqdmbggzolsl
D060l 965B0sMHgdOL  Lszombgdo Ls3dom 3MMdIGIMMOos. 1920-056
fanrgddo IBo@gdol Lo356mbAgdEm MmGmYSEMYdTs ©o0fygl gBgdols dogds
030l BOMB3gloymas, MM 53E3MLsabom  Fgdmbgzgzqdol Fgwgys©
QBMOYOMgdL  3m339BLoEool Jogdols Jglodergdemds 3mbmom,
396Ls3MMMHYdom 05306, OHMEILSE  sH0sbYdGdO  godmfzgo  ogm
LoogBMIMdoErM  Bodogdols  asbBEMsb 96 aomaIdboggdermdom,
Q093500 FoOHM30L Jggye.!

Omam®O3  Pgbo, LssgBmImdogm  ©sHr3930L  dmerolgdo  8go3o3L
306HMdJOOL Bomom B3gdBH®ML, OMIIdOE BYMEZL ©sdBM3930L Jog™
5B039990 LEEMBLMME M LL5TMOEGOOL 25dMYgbgdsly s mombmagls dolio
AbGO@I6 INZEns-35BMMbMAS.2

1553BHMIMDOEIM B3935 J3MM30L B3 J399s6sdo LogoegdrIEM
5HBE3930L  Lobgmdol  fomImoaabl s  domnbg  Labgardfogmms

Loy SOMLSTIONMGOMH030  MBEGdSAMbOEGds  3MEJXEYdS.  OEO
dM0@Bgmol 1988 ol LogBom dmdMomdols Gglisbgd 30bmbo sBE3g30L
3M5MBYOIMBOLLL BoogEMBMdOM Lo MBL3MOEHM Lo gdol godmygbgdsl
LoLbEOL LodsMNOL obsTovEs 99393L. 9393MMMWS J3MMIS3d0MO
330035DMdL  0MYJBH0390L, HMId0E 30Bbs Olobsgl Lssg@mamdowm
39000b393900L  @MML  Lsdmgseadm  3sLvbolidggdermdol  sbE3935HY
250mbggbgdgmo  fgligdol  3sMIMboBsE0sL.?  Fobgszs©  93mM3wo

939969000 250mEEOWGd0LS, JoOMo 356mBIIdMdS LIl IMdOM,
5 03bmdl 69d0LA0gMO  53BMLOEEMBL3MMEHM Ly egdol  sBE3930L

1535 YOEOMBI.

! Fischer, J. Insurance Law: A Guide to Fundamental Principles, Legal Doctrines, and Commercial
Practices , 2019, 323.

2 John, N. Weston-Simons, C, Hodgson, L, Insurance Law Handbook , 2022, 298.
3 Giirses, 0. The Law of Compulsory Motor Vehicle Insurance, 2019, 1.
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LodoMmMZIM 56 MOl GMMIPIMNO  J399obs, Looz IbL3g39woL
3oLgbolidygdmdol  A5dmMmoEbgol  sbsfiglo  sMLgdMdL. dgBHoa  Bagbo
396m3gdEMds 936M1M3490 LosbM393M LsdsMmMEOL BM™MIGOL 0 bEWMs©
039m™MgdL. Ll3-U 829-9 dmbeo MIxMdIlo 0gbgds gobgzobogrmam ggMdsbools
5HBE3930L Fglobgd  39bmbol 81-9 3oMog@oxzmsb 3ogdo®mdo. 2008 gl
3003560080 2obbmME0gm©s Losb®3g3m MRMMIs, MmIgero dmagdumen
B®3sbog Gggbm. ggMBsbools sBE3g30L Gqliobgd 3s6mbols Hgam®mdsdgero
095d300L  61-9 35M0aMoR30l Mebsbds, 3BM3939w0 M930LVREEIOMOS
D0560L 565B0smMHd0L 350 IBMGOIOLOYD, 0w sIBP330 LoIBLZYZM
39000bg939L  2obBMsb 6 Mbgdo  oMBOMbOWGdMdOm  godmof)393cs.
00O EMJEH®0Bsdo 53356 JoyMIsl “sb 439woRgMHO 96 sMBgMHO”
MBmg096.! 93 300630306 3035M10gd0m @OLIMLOST AoBLEIMMGOMEO
59B¥Iomds 90306, LoBPZg3M LMol Mga3MMIol 3dolool Jogk
50 Ls3ombbg 31 Fomdols sfygdols Jgdama.

»939oxBIMH0 36 9M5539M0“ 30063030 FomBmaagbl Lo gdMHO3
d909aL, M™Iwol  dobgz0ms3  ©IIBE3930L  IMPbMzbs  LosBE3g3M
065D Madol 2539056 ©535380MgdOM 96 LMo JToYMBOEGDS
96 LOMEO MOMYMBOWOS. 3M0B(3030 F0Bbs OLvbogs Fbstggdoliodgol
39000bobEologMgdoL  1s305m©  Fo@oo  LEsbo®mEHOL  ©30LMmYASL.
0935, Gl obggg 3Jmbs  metygmgomo  dbsMggdo,  MoYb
3950090 gdgdol  360dgbgm  IMM3g39LEE 30 ITB3Y30LIMZOL
d9Lsdgrms  LgMombMEo GobsblmHo Fggagdo Im3gmems.  sMgm39
30063030l Imfiobss0dga9900 ¥JN0mMGOIBI6, MM ol AsoBbs “bodzowo
LAY G BoLOsMO”, 0fj30300 3MM3MMF0MWMdOL  3MBLEHOEMEOIMO
36063030l oM©3935L,2 byl MBwos 06@oz0Neew® 9dmbggzs®y
AmM2900 350096Y393H0wdGO0L odm@eboli s s930MYd©S IBE3930L
bd09dBs BomMdL IBM3939wms s LELETGOMEML J0dotm.?

M9xnmOHIOL dgdamdo 396mbo dmombmgli doBgbmdMmozo 39330M0b
59658 ©odb3930L  F0gH  FMZogMBdOL  IMM393BE S FJLOIYOP
536 B0osbl FmMob. Fbmewme 00 Jgdmbgzgzsdo, vy sIBEO3930
306300 Mfymdl  bgel Bosbol  oymdsl, dbpzg3zgwo  Fgodegds
3900306983l 3sLbolidygdMdOLAE. MBO™ d9BHO0E, SOM3MM(30vIE0
9993009006 ImEgel  FgmAros  4o5dEr0gmHml  3slbolidagdemdOol

! Armbriister, C. Das Alles-oder-nichts-Prinzip im Privatversicherungsrecht, 2003, 8, http://

www.hgfv.de/hgfv/pdf/03 pub29.pdf
2 Kramer, NJW 1972, 1974, 1975, 8omomgdoemos: Armbriister, C. Das Alles-oder-nichts-Prinzip im
Privatversicherungsrecht, 2003, Verlag Versicherungswirtschaft GmbH Karlsruhe, 14.

3 Lindacher, JuS. 1975, 289, 291. 3oomomgdwyemos: Armbriister, C. Das Alles-oder-nichts-Prinzipim
Privatversicherungsrecht, 2003, Verlag Versicherungswirtschaft GmbH Karlsruhe, 15.
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369396300 s 890953539090 B3BJE0s.  gM3sbmem  md@Mobsdo
Moomgdbab, HM3  ,9439w0x8gIMH0 b 9MoxgMHO“ 3M0B3030L dmgdggdols
306MdJdT0, LobodsMmMEmgdo bdoMo ™3l 035390096 Jdgwgdol mbgd
239BROMLOWGIMOdSQ  FGBIBYOOLASD,  MOA6 bGP0 335COGBO3IS(309
5303930830l LHEIBEZIZM 565BPHMMIOOL LMK sZoMA3oL 0f393o.
LoIBM393Mm ebbols 3OM3MmMEoEo dgd0MgdoL Falol Fgdmmadsd gl
3Mmdgds 360d369wmgboe 8godlivgdyds. sbogo doamdol 30MMdYdTO
LobodsMMWML  5®o® Mgl oMBg3560L 253000900 ™G 9300 MHLMdIL
Gm®obL. sl J9de0s Q90m35¢0LFobML  sdBE3g30L dMsenols batmolbo
5 LOIBM393Mm  9BsBEIMEMgds  FJodEoMmml  LmMg o3 baMolbols
3OHM3MOHEOS.!

0O bbob go6353emdsdo d0d0bsdgmds olgmlns dmgowgmdol
2956%Mob oM©3935Lm56I0T>MHMIOOM. )39, 533Z30MYOII03M5dBH0I0
M35 gMdOL 2obBMb oM3930L Gadmbgg390do 35LvbolidagdEPMdOLYSE
LEOMO FoM30LREGds J0DobIG[Mmboo s LsTsMmNE0sB0s. AgMTsbools
503930l qLobgd 356mbol MHgBMm®Iol 3m3olos 93 33659y J030s.

Sbowo  Mgogd3os  obbMobgol oM  Fggbm s 3093  9hHbg
Q55QVGVMS ©o3H03930L 296BMbz0lL oMMl 3B3939w 0L 53BMISEIMO
3oLIboLIIAGOIMBOLASE  Fo030LvRWGIOL  Logombo.  ,Y39eexkgMo o6
3583900 3M0bE030L  AmdbEMYdOL  sBOHOm, sLmsb  o3ezd0MIdEO
369396300 93990 Lbgealibgs @gao®odne 0b@ghgll gdlsbwmgds.?
9b65BEIMEmBOL LMD ZOMR30L MO0 FJoBBsE OLEbZL LIBE3930L
fobocoligdsl, mwdmaobg  dgolim¥yenml  meg30l0  35¢YdNYEGdIDO.
o0 dmbsBOPO0m 53 30063038 3Jmbs 89353539090 9x39dBH0, 30003
MBOM BOEOEs LBoIb3g3Mm 0bFBYMILL s Tbstgms JmMol Bmd.?
50530MMME0@  2o6DMIbZoLME  F0ToMmmgdom  Lolisdstmmem  3MagdEogol
Lbodfotg  oh3gbgdl, M3 bm®mds  3ModE03Mo  obodbEgdoLss s
95O MBOHYB39YmRL FbsMgms MBEGdGIOL o(335L.

Lodomm39ml Ladmgoeadm  3m@aduol 829-9 dmberols  0sbsbdo
300393900  ®o30LBEIds BBl 35¢dMEgdOLYE,

0v)  LosbE3933m  Fgdmbggzs  asdmfizgyaos  dbBE3g30L  mbgdo
239BROHMBOWGICMdOM. 50b0dbmwo Bn®mIols Gm®mIMEomgds 0 bEHVIMOs

39035600 ©sBE3930L  Tglsbgd  396mboll  dggaro  MgsdEool.  mwdEs
L5IBM393M MYBMOT>DY dmddgds 3ToL0sT 56 Bomgas Lo FotMm bobBo
30amdol 253mPgbs s 00 BsdmogsEods 3090  B3MMIMEOMIOOM:

! Zwischenbericht der Kommission zur Reform des Versicherungsvertragsrechts vom 30. Mai 2002,
section B.6. 0 Heiss (2008), above n. 18, at § 28, para. 187.

2 Stoecker, P. Der Vorsatz des Versicherungsnehmers bei der Herbeiftihrung des Versicherungsfalles im
Sinne des § 103 VVG, 13-18.

3 Baumgirtel, VersR 1968, 818, L. Raiser, ZVersWiss 1978, 375.
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“59B¢03930L J0gM LBPZI3M FGBNMH3930L YPH IO FOMBODBOEIGIWMBOM
358m{3930L 390mbg93530, B3390 L MGEgds 5931 Ggsd30MM LosBw3g3Mm
565Bsm®gds, s3BL3930L dGSEOL Loddodol Fglsdsdols”.!

»9439000BIMO0 9B 9M5x739M0“  3M0BE03L bdomMo  gfiobssmdgaqdosb,
0yob 59330339096, MMI ol Fgdmadal gMmaz3sM0 Ly geol gegdgb@o,
OMIgEoE MEbms 3gHdm LsdsMmemad®og0 LoLEYIOLmZOL.? TgEsMgdO-
Lo3sMNEgdMOZ S6gMH0Td0, MHMIgeroa ImIbos 3gMdsbool wsb®3g30L
dqLobgd  396mbol  Mgxrm®™IoL  3mdolool  Fmdomdol  35GMOEPGEMS,
3535 M0s: ,439WORIO0 9B 5MBIMHO“ 3MH0BE030L Lalixgwol dwmbgds
056 Bobl 0Bobdgfmboro. malicoMgmdom, 53056900l IgEHGLmMdOL
3b™3MHOOL  30MHMBYGOO  Fog0sb  MHMY0s, LosHM393™  3MBEMJBHIOOL

Q0> dog0ob  2o3MmEIgdos,  bmem  Losbeggzm  mdogd@ol
©O0MPRMgds  Logzdom@  do@soos  0dobmzol, Mmd  sbgmo 93390000

990093900 ©s3D03930L IBOOWIB ASMBOPHBOEIGBELMBL 8353800 YL.
09096 200mI0batg,  3mIoLosd  B0BsbIgfimbowo  Bomgos  wbgd
239BROMLOWGIMBdIDBY OG0l bomolbol  dglodsdols  Losbmzgzm
3B5Bsm™gdol Ggd30Mgds.

Mbs 5©0bodbml, MMI 2qgMmdsbwran  356mMmbBIIdEMdsTo  FgBEsboro
330gds 3OM3MOE0E  5B5BIMHGOLME F0TSOHMIVOm oM YmGBos
06m3z530s. 839035000 LosBM393m LsToMMowrdo X9 3093 1908 Ferols
5HBE3930L FgLobgd  396mbom  sMLGdIMdES dMHM3mME0eo  F9dEoMgdols
dm9E0. das 50600 396mbol megad0Mm39wo MHgod30s, Y39as
390obggzedo o6 MIzgdEs  3OHM3MMEO0IEo 399300900l 3gdsbobdols
3580yg96905L, oA9E00 0gm 3MmB3IMYE 0 A5TMbS3EOLYd0, HMYMOGOOES
LogMmbowol bmdgdol Jomgdol 35¢gdIEgds, BsZsMAOL  Tglobgd
393Ymdobgd0L 3oegdyegds.*

39M3sb6gands  306mbIgdgEds  F39039M00LASE  2oblbgoggdom oM
d9beMs  3OM3MOE0MEo  G9030Mgd0L  A9dmYygbgdol  BIMAWGdO
ol Bgd0ldogm Mbgd AoRMMLOJGIMMBSDY do03MEgs. 2011 Fawl 3o
fotmooggbog  0dbs 939035000l  @sBPZg30L  Tglobgd  396mbols  sbogro
396mb3MHM9dBH0, HMBgdsa 9096 9B 3MM3MM 300 SBsBLammgdols

! Insurance Contract Act of 23 November 2007 (Federal Law Gazette I, p. 2631), as last amended by
Article 4 of the Act of 11 April 2024 (Federal Law Gazette 2024 1 No. 119), Section 81.

2 Armbriister, C. Das Alles-oder-nichts-Prinzip im Privatversicherungsrecht, 2003, 14, http:/

www.hgfv.de/hgfv/pdf/03 pub29.pdf
3 Basedow/Fock, Bd. 1,376.

4 Heiss, H. Proportionality in the new German insurance contract act 2008, Erasmus Law Review,
Volume 5, Issue 2 (2012), 111-112.
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RMAWGO0 5 B530MbO FgMT600L Abgoglog OMYMEOMs.!

d0bgeg35c0 0dols, MM “g3zgmsxzgMo b sMs13gM0” 3M0bEodo mbgdo
29MBONLOWGOIMIOL  OOML  4gMTobools  3obmbIgdermdosb 2008
0ol 0gbs s0mmadmeo, Lodsmomggarmls Lsdmdswsdm 3mgdudo oyo 1997
farol Mgodiool Abasglo 33b3Yds. 50B0dBMMoEE  Asdmdobstg,
WMA03MM0s  153956MBAYdIM  (33¢0EGBOL  AIMPOZIWMBDS, MIMS oM
2956bMm® 3090 LETSOHNEIGIMOZ0 MMOIMHNOMIOL LLIBOYJE IS YTBEGDOJOOL
3M5mobsBmMIogmo  F9BMmM3s, 306506  90b0dbMEo  Bm®ds  doosh
bdomo 3B3939ems FBOHOEE 9BsBWIMMmdSBY ool Mol JoBgbo
Lobgargds.  BoMmoeos, B3gbo 396MmbIIdPMds (3300 gdSL s FOMHMAdL,
0d3s  9MbgdMo  dmEgdnemdom  LssBEZg3m  Fgdmbgzglgdolsls
53D03930L 350l batolbol 3mb3M9E Mo goblisBmgMs owsdfy3zgdo
3603369mmdobss.

330MLGHBL3MABAM  LsBrysergdol  dgwmbdgrol  gsBBAILY,
Gegmdg 3bragegmol 3mgagrgmdol Bglitrmgdobogsb yemegolirgargdol
b33 dz9em0. “o3B03930L YI30MaE L0 565BWIMMIOOL MIMGOOL” Msbsbds
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Intent and Gross Negligence of the Motor Vehicle Owner as Grounds for
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The article examines the concepts of the vehicle owner’s intent and gross
negligence, and their relation to the insurer’s exemption from liability. The article
discusses the legal regulation of motor vehicle insurance in the context of Georgian
legislation, with the main focus on Article 829 of the Civil Code of Georgia. The paper
reflects the challenges existing in Georgian legal practice and doctrine, including the
absence of a legal definition of “gross negligence” and its inconsistent interpretation by
insurers in practice. The article analyzes the interpretations of both the Supreme Court
of Georgia and the German Federal Court regarding the issue under consideration. The
paper emphasizes the need for legislative reform aimed at the practical protection of the
rights of both insurance companies and motor vehicle owners. The research applies the

methods of analysis, synthesis, logical analysis, and comparative legal study.
Keywords: Motor vehicle, Policyholder’s intent, Policyholder’s gross negligence

Introduction. Georgia’s transition to a market economy and the expansion
of private-law relations between individuals made the need for stability in
civil circulation even more evident. The new Civil Code regulated almost all
relationships required by societal needs, and the Code also addressed such
relationships whose emergence was anticipated based on the experience of
foreign countries.

The 1997 Code provided the subjects of civil circulation with statutory
guarantees for the protection of their rights. In each chapter, the legislator
included provisions through which, in the event of a dispute, a private-law
subject would be able to protect his or her interests.

One of the forms of legal relationship is the insurance contract, which
constitutes “an important guarantee for the protection of the rights of participants

in civil circulation.”.!

! Supreme Court of Georgia, Case N 663-624-2011, 17 February, 2012.
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Articles 8 and 361 of the Civil Code establish the obligation of participants
in civil-law relations to exercise their rights and perform their duties properly
and in good faith. This implies “respect by the participants of civil-law relations
for the interests of the other party to the relationship, as well as an awareness of
their own role and responsibility.”! These two cornerstones of civil circulation
establish a high standard of good faith for the parties to an insurance contract.
Under this standard, the policyholder is obliged to take proper care of the insured
object and not to damage it intentionally or through gross negligence, while the
insurer is required to compensate the damage caused by an insured event, unless
excluding circumstances exist.

In order to avoid future disagreements regarding compensation, both the
insured risks and the exclusions must be determined in advance. Accordingly,
the legislator restricts the arbitrariness of both the policyholder and the insurer
and, hypothetically, establishes a fair balance aimed at protecting the interests of
the parties to the transaction.

Pursuant to Article 829 of the Civil Code of Georgia, the insurer is released
from the obligation to provide compensation if the insured event was caused
by the intent or gross negligence of the policyholder.? The purpose of this
provision is to prevent insured events arising from subjective and moral risk.
Despite the legislative wording, in practice, determining the degree of fault
remains problematic, and it often serves as a ground for refusing to pay insurance
compensation.

At the same time, “it is of utmost importance that the exceptional case
in insurance provided for under Article 829 of the Civil Code of Georgia be
interpreted narrowly, so that insurers are not unfairly encouraged to avoid
liability, thereby endangering the legal function and purpose of insurance within
the legal system.”

Motor Vehicle as an Object of Insurance. The main reason for the existence
of insurance is the distribution of risk. The nature of insurance essentially requires
that the occurrence of insured events, or at least their severity and timing, be
contingent rather than inevitable, in order to create an environment in which
private insurance companies are willing to operate and individuals are willing to
purchase insurance.*

Regardless of the type of insurance at issue, insurance risk is an essential

! Supreme Court of Georgia, Case Ne 1338-1376-2014, 29 June, 2015.

2 Civil Code of Georgia, consolidated version of 13/12/2024, Article 829.

3 Supreme Court of Georgia, Case Ne 595-2022, 28 April, 2023.

4 Jeffrey W. Stempel, Peter N. Swisher, Erik S. Knutsen, Principles of Insurance Law, 2012, 59.
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term of the insurance contract. First of all, it is necessary to distinguish between
an insured event and an insurance risk. An insured event is an occurrence that
has already taken place and gives rise to the obligation to provide compensation,
whereas risk is the basis for the occurrence of that event.

Before the insured event occurs, the risk may be foreseeable; however, the
probability of the risk materializing must not be known in advance. In general,
risk factors are sufficiently foreseeable that insurers are able to assess them in
advance.! Insurance risk is a risk that exists before the conclusion of the contract;
through the insurance contract, it is simply transferred by the policyholder to the
insurer. At the same time, it is important to identify the exclusions, since their
existence precludes the possibility of paying insurance compensation.

According to the interpretation of the Supreme Court of Georgia, “the
purpose of implementing exclusionary provisions in an insurance contract is to
exhaustively define the range of circumstances that exclude the insurer’s liability.
Allowing the expansion of exceptional cases contradicts the purpose of including
such clauses in the contract.”

Pursuant to Article 4 of the Law of Georgia on Insurance, the object of
insurance may be any property or personal non-property interest that does not
contradict the legislation of Georgia. At the same time, it is relevant to identify the
subject matter of insurance, which consists in compensation for damage caused
as a result of the occurrence of an insured event. In motor vehicle insurance,
the policyholder, in a certain sense, purchases peace of mind, since they know
that if the vehicle is damaged, the insurance company will compensate the loss.
Accordingly, in motor vehicle insurance, the subject matter of insurance is the
vehicle itself, while the object of insurance is the potential damage that may arise
as a result of an accident during the operation of the vehicle.

In general, a motor vehicle constitutes an object of civil law; however, its
regulation as a source of increased danger also serves a public-law interest. Motor
vehicle insurance is even more relevant in view of the fact that a person cannot
exercise full control over a vehicle. In addition, the owner is obliged to comply
with the rules of road safety and due care, which are directly connected to the
owner’s fault in the event of a traffic accident.

InsurableInterestand Its Relation tothe Groundsfor Claiming Compensation
for Damage. Insurable interest is a legal interest that the policyholder has in
relation to the object of insurance. In the case of personal insurance, the insurable

! Jeffrey W. Stempel, Peter N. Swisher, Erik S. Knutsen, Principles of Insurance Law, 2012, 6-7.

2 Teenkamp, M, Mostert, FJ, J Mostert, ] H, The claims handling process of motor vehicle Insurance,
Corporate Ownership & Control / Volume 7, Issue 1, Fall 2009, 302, https://virtusinterpress.org/

IMG/pdf/cocv7ilc2p5.pdf
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interest relates to the life and health of the policyholder, whereas in property
insurance it concerns the preservation of property.

Insurable interest reflects a close connection between the policyholder and
the object of insurance. “The value of the object of insurance is expressed in
monetary terms. However, the value of the insurable interest may significantly
exceed the value of the object of insurance, since insurable interest isa combination
of material and moral interests.” It is considered that if the policyholder has an
interest in the object of insurance, they will suffer damage upon the occurrence
of an insured event. The existence of an insurable interest may be regarded as a
prerequisite for the policyholder’s right to claim compensation.

In the case of motor vehicle insurance, the relevant interest lies in the
preservation of the property.? The only factor that causes harm to the insurable
interest is the insured event.

Before concluding the insurance contract, the parties agree on the
of Article 2 of the Law of Georgia on Insurance

w»
1

insurance risk. Subparagraph
defines insurance risk as “an event that contains the elements of possibility and
randomness of its occurrence and for which insurance is obtained.” “An insured
event, on the other hand, is a risk that has already materialized, the possibility
of which is provided for by the insurance contract.” Furthermore, pursuant to
Article 802(2) of the Civil Code of Georgia, insurance risk is an essential term of
the contract.”

An insured event is the result of the materialization of risk. In practice, in
the case of motor vehicle insurance, it covers road traffic accidents, explosions,
external damage, fire, natural disasters, and theft.

Risk is an assumption or expectation that the object or interest may be
damaged. In motor vehicle insurance, the possibility of the occurrence of an
event and the element of randomness are more clearly expressed than in other
types of insurance, since a vehicle is regarded as a source of increased danger, and
the risk of road traffic accidents is increasing day by day.

At the same time, the cause of a road traffic accident is often connected

! Iremashvili, K., Commentary on the Civil Code of Georgia, Article 799, 2016,15.

2 Kapanadze, T., The Aleatory Nature of the Insurance Relationship and Its Impact on the Essential
Terms of the Contract under Georgian Legislation, Scientific Journal “Young Lawyers,” 2016, p. 11,

https://www .barristers.ge/public/uploads/docs/Jurnali-N6.pdf

3 Law of Georgia on Insurance, consolidated version of 02/04/2025, Article 2, subparagraph

https://matsne.gov.ge/document/view/29884?publication=36.
* Kurdubadze, S., Insurance in Georgian Legislation, 2022, Tbilisi, 30. https://dspace.nplg.gov.ge/
bitstream/1234/395962/1/Dazgveva_Sagartvelos Kanonmdeblobashi.pdf

5 Civil Code of Georgia, consolidated version of 13/12/2024, Article 802, paragraph 2. https:/
matsne.gov.ge/document/view/31702?publication=133.
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to the fault of vehicle owners. Accordingly, if the factual and legal grounds for
claiming compensation for damage are present, the insurer becomes obliged to
compensate the damage.

Despite this rule, the Civil Code connects the degree of the policyholder’s
fault with a circumstance excluding the insurer’s liability.

Motor Vehicle Insurance Policy in Foreign Countries and the Related
Legislative Framework. The regulation of insurance relations falls within
the authority not only of natural and legal persons, but also of the state. The
experience of foreign countries has a practical impact on the improvement of
legislation and the insurance system.

The approach of the United States of America to insurance policy is
noteworthy. In the 1920s, state legislatures began searching for ways to ensure
that victims of road traffic accidents would be able to receive compensation,
particularly where the injuries were caused by the intentional, negligent, or
careless driving of a motor vehicle.!

As a rule, motor vehicle insurance policies contain a wide range of
conditions that restrict the policyholder’s use of the insured vehicle and require
the policyholder to maintain and take proper care of it.?

Motor vehicle insurance is a compulsory form of insurance in many
European countries and falls within the scope of the states’ public-law authority.
The United Kingdom’s Road Traffic Act 1988 makes the use of a motor vehicle
without insurance a criminal offence.

At the same time, the European Union provides directives aimed at
harmonizing the rules applicable to civil liability insurance in respect of motor
vehicle accidents.?

Article 829 of the Civil Code of Georgia would be better examined in
connection with Section 81 of the German Insurance Contract Act. In 2008,
an insurance law reform was carried out in Germany, which also affected this
provision.

Under Section 61 of the pre-reform version of the German Insurance
Contract Act, the insurer was released from the obligation to compensate the
damage ifthe policyholder caused the insured event intentionally or through gross
negligence. In legal doctrine, this approach is referred to as the “all-or-nothing”
principle..* The discussion concerning this principle became particularly relevant

! Fischer, J, Insurance Law: A Guide to Fundamental Principles, Legal Doctrines, and Commercial
Practices , 2019, 323.

2 John, N. Weston-Simons, C, Hodgson, L, Insurance Law Handbook , 2022, 298.
3 Giirses, O. The Law of Compulsory Motor Vehicle Insurance, 2019, 1.
* Armbrister, C. Das Alles-oder-nichts-Prinzip im Privatversicherungsrecht, 2003, 8, http://www.
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after the Insurance Law Reform Commission began working on this issue.

The “all-or-nothing” principle represents a legal consequence under which
the insured’s claim for insurance compensation is either fully satisfied or fully
rejected. The principle was aimed at imposing a rather high standard of good
faith on the parties.

However, it also had negative aspects, since even a minor breach of
obligations could lead to serious financial consequences for the policyholder.
Opponents of the principle also argued that it had a “genuinely punitive character,”
resulted in a violation of the constitutional principle of proportionality, hindered
the adoption of decisions tailored to individual cases, and reduced the trust of
insurance participants in insurers and the courts.

The post-reform law requires the establishment of a causal link between
the policyholder’s breach of duty and the resulting damage. Only where the
policyholder directly contributes to the occurrence of the damage may the
insurer be released from liability.

Moreover, the model of proportional reduction can strengthen the
preventive and deterrent function of liability. In German doctrine, it was
noted that under the “all-or-nothing” principle, courts often refrained from
qualifying conduct as gross negligence, because such a qualification resulted in
the policyholder’s complete loss of insurance compensation.

The introduction of the rule on proportional reduction of the insurance
amount significantly alleviated this problem. Under the new approach, the
court no longer has to choose between two extremes. It may take into account
the degree of the policyholder’s fault and reduce the insurance compensation
precisely in proportion to that degree.?

The new wording did not affect intent and once again confirmed the issue of
the insurer’s automatic release from liability where the insured acts intentionally.

According to supporters of the “all-or-nothing” principle, the preventive
effect associated with it serves various legitimate interests.® The risk of completely
losing compensation is intended to encourage the policyholder to perform their
obligations diligently. In their view, this principle had a deterrent effect, further
strengthened the insurable interest, and increased trust between the parties.* At
hgfv.de/hgfv/pdf/03_pub29.pdf

! Lindacher, JuS. 1975, 289, 291. Cited in: Armbrister, C, Das Alles-oder-nichts-Prinzipim
Privatversicherungsrecht, 2003, Verlag Versicherungswirtschaft GmbH Karlsruhe, 15.

2 Zwischenbericht der Kommission zur Reform des Versicherungsvertragsrechts vom 30. Mai 2002,
section B.6. 0 Heiss (2008), above n. 18, at § 28, para. 187.

3 Stoecker, P. Der Vorsatz des Versicherungsnehmers bei der Herbeiftihrung des Versicherungsfalles
im Sinne des § 103 VVG, 13-18.

* Baumgirtel, VersR. 1968, 818, L. Raiser, ZVersWiss 1978, 375.
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the same time, the scarcity of case law concerning intent indicates that the norm
has practical significance and, in reality, ensures the protection of the parties’
rights.

Pursuant to Article 829 of the Civil Code of Georgia, the insurer is released
from the obligation to provide compensation if the insured event was caused
by the gross negligence of the policyholder. The wording of this provision is
identical to the old version of the German Insurance Contract Act.

However, the commission working on insurance law reform did not
consider it necessary to adopt such a rigid approach and formulated the provision
as follows: “Where the policyholder causes the insured event through gross
negligence, the insurer has the right to reduce the insurance compensation in
proportion to the severity of the policyholder’s fault.”

The “all-or-nothing” principle is often opposed on the ground that it
introduces a certain punitive element, which is foreign to the private-law system.?
In the comparative legal report prepared in parallel with the work of the German
Insurance Contract Act Reform Commission, it is stated that the punitive nature
of the “all-or-nothing” principle no longer appears appropriate.

Nowadays, the living conditions of most people are highly complex, the
conclusion of insurance contracts is very widespread, and the value of the insured
object is sufficiently high that such severe consequences should not be linked
to negligence on the part of the policyholder.® Accordingly, the Commission
considered it appropriate to reduce insurance compensation in cases of gross
negligence in proportion to the degree of fault.

It should be noted that the amendment introduced into German legislation
concerning proportional compensation was not an innovation. In Swiss insurance
law, the model of proportional reduction had already existed under the Insurance
Contract Act of 1908. However, the original wording of that Act did not allow the
mechanism of proportional reduction to be applied in all cases; specific exceptions
were established, such as the obligation to take precautionary measures and the
obligation to notify the insurer of the loss.*

Unlike the Swiss legislator, the German legislator did not restrict the scope
of application of proportional reduction and extended it to any case of gross
negligence.

! Insurance Contract Act of 23 November 2007 (Federal Law Gazette I, p. 2631), as last amended by
Article 4 of the Act of 11 April 2024 (Federal Law Gazette 2024 I No. 119), Section 81.

2 Armbrister, C, Das Alles-oder-nichts-Prinzip im Privatversicherungsrecht , 2003, 14, http://

www.hgfv.de/hgfv/pdf/03_pub29.pdf
3 Basedow/Fock, Bd. 1,376.

* Heiss, H. Proportionality in the new German insurance contract act 2008, Erasmus Law Review,
Volume 5, Issue 2 (2012), 111-112.
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In 2011, a new draft law on insurance was introduced in Switzerland,
which no longer restricted the scope of proportional compensation and regulated
the issue in a manner similar to Germany.'

Although the “all-or-nothing” principle in cases of gross negligence was
removed from German legislation in 2008, it still appears in the Civil Code of
Georgia in a form similar to its 1997 wording.

In light of the foregoing, the inevitability of legislative amendment is
logical, in order to prevent a disproportionate restriction of the rights of the
subjects of legal relations, since this provision is very often invoked by insurers
as a ground for refusing compensation.

It is true that our legislation requires amendment; however, under
the current legal framework, the precise determination of the degree of the
policyholder’s fault in insured events is of decisive importance.

Intent of the Motor Vehicle Owner as a Ground for Releasing the Insurer
from the Performance of Its Obligation. According to the “Theory of the
policyholder’s priority compensation,” the insurer is obliged to compensate the
policyholder for the damage, since the primary purpose of an insurance contract
is to protect the interests of the person entitled to receive compensation.?

Like many European countries, the insurance chapter of the Civil Code of
Georgia includes Article 829, which provides a ground for releasing the insurer
from liability.

“Given that Article 829 of the Civil Code releases the insurer from the
obligation to compensate damage in the event of the policyholder’s intent or gross
negligence, if the parties to an insurance contract wish to agree on a condition
different from the foregoing, they must expressly indicate this in the contract.

The bad-faith performance of an obligation is an ordinary risk of civil
circulation and is of a civil-law nature. A civil wrong is an act of a subject
that results in the reduction of a person’s well-being and gives rise to negative
consequences of a property or non-property nature.”

In modern positive civil law, no definition of fault can be found; it is defined
by legal doctrine, according to which the starting point is compliance with the

! Bundesgesetz iiber den Versicherungsvertrag (Versicherungsvertragsgesetz, VVG) (Entwurf), SR
221.229.1, Cited in: Heiss,H, Proportionality in the new German insurance contract act 2008,
Erasmus Law Review, Volume 5, Issue 2 (2012), 111-112.

2 Motsonelidze, N., Subrogatlon asa Means of Satlsfylng the Insurer s Clalm 2015, Tb111s1 p- 107.

3 Kochashvili, K., Fault as a Condition of Civil Liability, Law Journal No. 1, 2009, p. 80, http:/
openlibrary.ge/bitstream/123456789/7204/1/Sam%20Jurn%20N1%202009.pdf
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standards of attentiveness characteristic of civil circulation. !

According to the interpretation of the Supreme Court of Georgia, “the
legal category of fault has particular legal significance in both continental and
common-law systems. In civil law, two forms of fault are distinguished: intent
(dolus) and negligence (culpa), which are elements of the subjective composition
of a person’s conduct.

In civil-law doctrine and judicial practice, the concept of intent developed
in criminal law is applied. A person acts intentionally when they are aware both
of the consequence of their action and of its incompatibility with their duties,
and nevertheless act of their own will.”

For the purposes of civil law, intent means knowledge and desire of the
unlawful result.? In motor vehicle insurance, the policyholder’s intent consists in
impairing the legal value protected by the insurance contract.

Within the framework of an insurance relationship, the rule set forth in
Article 829 of the Civil Code of Georgia, in accordance with civil-law criteria,
links the necessary condition of intent to the policyholder’s desire to cause the
insured event under specific circumstances. In such a case, the person’s primary
will is to bring about the insured event.

The legislator releases the insurer from liability because such conduct falls
outside the required standard of care.*

Intent constitutes a breach of duty. In motor vehicle insurance, intent is
expressed through the deliberate causing of an insured event, mainly in cases
involving the manipulation of an accident.

Intent may also be found where a driver under the influence of alcohol
deliberately leaves the scene of the accident in order to avoid liability for driving
a vehicle while intoxicated. °

In the present case, the policyholder intentionally damages the insured
value, that is, the insurable interest, and attempts, through unlawful conduct, to
transform an objectively potential insurance risk into a subjectively realized one.

Moral risk, on the other hand, is the risk that the policyholder may lose

! Kochashvili, K., Fault as a Condition of Civil Liability, Law Journal No. 1, 2009, p. 88, http://
openlibrary.ge/bitstream/123456789/7204/1/Sam%20Jurn%20N1%202009.pdf
2 Supreme Court of Georgia, Case Ne 1529-2024, 27 March, 2025.

3 Fikentscher W., Schuldrecht, 8, Auflage, Berlin - New-York, 1992, 312, Cited in: Zoidze, B.,
Commentary on the Civil Code of Georgia, Book Three, eds. Chanturia, L., Zoidze, B., Ninidze, T.,
Shengelia, R., Khetsuriani, J., Tbilisi, 2001.

* Motsonelidze, N., The Need to Reform the Legislative Provision on the Policyholder’s Gross
Negligence and the “All-or-Nothing” Principle, 2020.

> Gvelesiani, S., The “All-or-Nothing” Principle — A Radical Change of Approaches in German
Insurance Law and the Need for Changes in Georgian Legislation, 2021, p. 60.

328



&. badeomsgs, @ bafeody

interest in the insured object. Moral risk is directly connected to the theory of
insurable interest, since this principle functions as a mechanism for reducing
risk. Without the existence of the doctrine of insurable interest, there would be
no lever for reducing moral risk, either theoretically or practically.

It is noteworthy that, in practice, the good faith of the policyholder is a
prerequisite for reducing moral risk.!

As already noted, the motor vehicle owner’s intent to cause an insured
event harms not only the interests of the insurer, but also endangers road safety
and other road users.

Therefore, the legislator’s approach and the “all-or-nothing” principle
establish a fair balance between the participants in the insurance relationship.

The Relation of the Policyholder Gross Negligence to the Insurer’s Release
from the Obligation to Provide Compensation. The stability of civil circulation
can be maintained through properly formulated legislation adapted to the needs
of society. In order for legal relations not to be chaotic, but to acquire a systematic
character, it is necessary, at the very least, to provide subjects of civil law with
definitions of legal terms.

With regard to this issue, the abundance of court disputes is caused by
insurers’ incorrect interpretation of ordinary negligence and gross negligence.
Case law demonstrates that insurance companies’ qualification of ordinary
negligence as gross negligence lacks a legal basis.

A person acts negligently when they fail to exercise the prudence required
in civil circulation.? The basis for this is the principle of trust, according to which
a participant in a civil-law relationship may rely on the expectation that each
subject of civil circulation will act in good faith.?

Any person who disregards the caution required during road traffic acts
negligently. Gross negligence is characterized by both subjective and objective
elements. In cases of gross negligence, not only the objective requirements of the
law must be taken into account, but also the individual abilities and characteristics
of the acting person, the so-called subjective requirements.

In order to qualify conduct as gross negligence, a subjectively unjustifiable
deviation is required.*

According to the established case law of the Supreme Court of Georgia, “as
arule, the legal possessor of a vehicle, regardless of whether they are driving that

I Tremashvili, K., Criteria for the Balance of Rights of the Parties in Insurance Relationships, 2016,
p-17.

2 German Civil Code, Section 276, paragraph 2.
3 Kropholler, J., German Civil Code: Study Commentary, Tbilisi, 2014, Section 242, p. 13.
* OLG Celle 09.06.2005 - 8 U 182/04.
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vehicle, is liable before the injured party if the damage results from the operation
of their vehicle.

This exception is conditioned by the fact that a vehicle is a potential
source of danger, and its use creates a relatively higher possibility of harmful
consequences than ordinary activities. This is caused by the possession and use
of material objects — through their operation or any other form of use — which
have special qualitative characteristics and over which a person cannot establish
full control.™

Gross negligence is an evaluative category and must be assessed through a
comprehensive and logical evaluation of the factual circumstances giving rise to
the case.

According to the interpretation of the Supreme Court of Georgia, gross
negligence exists where the driver “drives while intoxicated, at excessive speed,
crosses the continuous central line separating oncoming traffic flows and moves
in the opposite direction, grossly violates road safety rules, and by their conduct
fails to comply with the requirements of necessary attentiveness to an unusually
high degree.” The positive aspect of such an interpretation lies in the fact that it
creates a relatively clear evaluative framework. Although gross negligence must
be assessed individually in each specific case, such an interpretation assists the
court and the participants in the insurance relationship in distinguishing ordinary
negligence from conduct which, by its severity, approaches intentional conduct.

According to the case law of the German Federal Court of Justice, the
concept of gross negligence is not based solely on an objective standard derived
from the behavioural requirements of road traffic. On the contrary, circumstances
related to the subjective and personal aspect of liability must also be taken into
account.’

German case law has established the concept of “momentary negligence,”
according to which not every momentary lapse amounts to gross negligence.*
Specific violations have been identified that are considered to constitute gross
negligence, such as running a red light,” disregarding a stop sign, and engaging in
other activities while driving, such as changing a CD. Gross negligence exists, for
example, where a driver travels at 90 km/h instead of the permitted speed of 50
km/h, or exceeds the speed limit by 50% on a rural road at night.

As is known, German insurance legislation provides for a reduction

! Supreme Court of Georgia, Case N° 1184-1129-2013, 26 November, 2015.
2 Supreme Court of Georgia, Case Ne 287-2025, 30 May, 2025.

3 BGH 11.05.1953 - IV ZR 170/52.

* BGH 08.07.1992 - IV ZR 223/91.

> BGH 08.07.1992 - IV ZR 223/91.
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of compensation in cases of gross negligence. Court practice in this regard is
particularly interesting. For example, gross negligence was established where
the vehicle key was insufficiently secured and third parties also had access
to it. In that case, the court considered it appropriate to reduce the insurance
compensation by 50%.!

There is disagreement as to whether leaving the vehicle registration
document in the car constitutes gross negligence. In Germany, there is no settled
case law on this issue.

In one case, the German Federal Court of Justice did not consider leaving
the vehicle registration document in the glove compartment to constitute gross
negligence upon the occurrence of the insured event.

In this regard, Section 81 of the German Insurance Contract Act cannot
be applied regularly, because it is not clear to what extent this circumstance
contributed to the theft of the vehicle.?

The concept of gross negligence must not be interpreted superficially. It can
be established only where a person’s conduct clearly goes beyond the limits of
an ordinary mistake and constitutes a particularly serious breach of the necessary
prudence and attentiveness.

In such cases, what matters is not only the external assessment of the
conduct, but also a comprehensive analysis of all factual circumstances: the
person’s condition, the degree of the violation, the foreseeability of the result,
and the person’s subjective attitude toward the consequence that occurred.

Gross negligence should be assessed as an exceptional case — conduct that
violates, to an unusually high degree, the caution required in civil circulation.
Such an approach ensures a fair balance between the interests of the policyholder
and the insurer and prevents the refusal of insurance compensation in cases
where only ordinary negligence or a momentary mistake is present.

Itis possible that, in the not-too-distant future, self-driving cars will become
part of our lives.® Although modern technologies reduce emergency situations,
the risks of road traffic accidents still remain. While accidents caused by driver
fault may decrease, cases of system malfunction are likely to increase.

It is important to note that, until now, the systems installed in vehicles
have been regarded merely as driving assistance tools and therefore required
the driver’s full attention through constant contact with the steering wheel.
In addition, manufacturers such as Tesla clearly state that self-driving systems

! BHJJ/Burmann, 21. Aufl. 2010, VVG § 81 Rn. 1-31.
2 BGH 06.03.1996 - IV ZR 383/94.
3 Ivanoval, L. Kalashnikov, N. The Liability Limits of Self-Driving Cars, 2022, 6.
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require human supervision and that the driver is responsible for immediately
resuming control of the vehicle when necessary.

This detail will have significant implications, since it will not only allow
vehicles to operate legally on public roads in accordance with the Vienna
Convention, but will also require the driver of the vehicle to remain fully
responsible.! The question arises as to how the issue of the policyholder’s
fault should be resolved if the insured event occurs during the operation of an
automated, self-driving vehicle.

Modern motor vehicle insurance generally covers damage caused by
the “ownership, maintenance, or use” of a vehicle, where “use” refers to the
operation of the vehicle. In general, liability for an accident caused by the
driver’s negligence is not imposed solely on the passenger, unless the passenger’s
clear involvement in causing the damage is established.? In the case of a self-
driving vehicle, the driver, in a certain sense, acquires the status of a passenger.
Under our legislation, damage caused by the policyholder’s gross negligence is
not subject to compensation under Article 829. When operating an automated
vehicle, depending on the category, the scope of the driver’s actions is limited.

The introduction of self-driving vehicles into traffic in Georgia will lead
insurance companies to offer special conditions, while at the same time creating
the need to adapt legislation to modern realities. A road traffic accident caused by
a self-driving vehicle cannot be regarded as the owner’s intent or gross negligence
unless the driver’s direct action is established, for example, modification of the
vehicle’s software.

In such a case, determining the issue of fault is associated with considerable
difficulty and requires specific technical knowledge. This represents a challenge
not only for Georgia, but also for highly developed countries.

Accordingly, the increasing use of self-driving vehicles will make it
necessary to establish a fair balance between the fault of the vehicle manufacturer
and that of the driver, which is directly connected to compensation for damage
caused as a result of an insured event.

The Standard of Proof at the Stage of Legal Proceedings in Disputes
Concerning Exceptional Circumstances Excluding Compensation for Damage. In
general, the law provides that, as soon as the policyholder becomes aware of the
occurrence of an insured event, they are obliged to notify the insurer thereof.?

! Voitchosky, J, The effects of self-driving vehicles on the insurance industry, 2019, Geneva, 25,
https://core.ac. loal 2864 4.pdf

2 Ezra,E, Rogers, R, Chan, R. Life on autopilot: Self-driving cars raise liability and insurance
questions and uncertainties, 2024.

3 Civil Code of Georgia, Article 814, paragraph 1, consolidated version of 13/12/2024., https://
matsne.gov.ge/ka/document/view/317027publication=133
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Upon the occurrence of an insured event, the insurer’s interest lies in reducing
the damage and determining its exact amount. For this purpose, the insurance
company begins to carry out certain procedural steps and, after examining the
case, informs the owner of the motor vehicle regarding compensation.

In many cases, it is necessary to appoint an expert examination in order to
determine the policyholder’s fault. Despite the policyholder’s insurable interest,
insurers refuse to perform their obligation and refer to Article 829 of the Civil
Code as the basis for such refusal. In such a case, the only means of protecting the
policyholder’s right is the court.

According to the interpretation of the Supreme Court, it is the insurer’s
procedural obligation to prove the fact of the policyholder’s gross negligence.
“When examining a dispute arising from an insurance contract, the rule for
distributing the burden of proof between the parties is as follows: the existence
of causa proxima between the insured event and the damage suffered must be
proved by the policyholder,' while the insurer must prove that the cause of
the damage constitutes an exclusion under the contract, as a result of which

2 However, in the case of an insured

insurance coverage cannot apply to it.”
event, the burden of proving the existence of an objective circumstance justifying
the driver’s fault rests precisely with the policyholder, who must discharge this
burden of proof by presenting relevant evidence.?

Both intent and gross negligence are expressed through a person’s action
or omission. In such cases, both the rules of prudence and the required standard
of care are violated. In many cases, without special knowledge, it is impossible to
determine the real cause of the insured event. One of the ways to overcome this
problem is expert examination.

In every case pending before a court, the parties’ positions are mainly based
on an expert opinion. However, there are also cases where the competence of
experts, in general, cannot cover the need for conclusions necessary to resolve
the dispute. Therefore, reliance solely on an expert opinion by a judge would
constitute a significant violation and would hinder the adoption of a reasoned
decision.

As is known, pursuant to Article 105 of the Civil Procedure Code, “no
evidence has predetermined force for the court. The court evaluates evidence
according to its inner conviction, which must be based on a comprehensive,
complete, and objective examination thereof, as a result of which it reaches a
conclusion as to the existence or non-existence of circumstances relevant to the
case.”

! Supreme Court of Georgia, Case N° 091-2022, 23 February, 2023.
? Supreme Court of Georgia, Case N° 1346-2024 23 January, 2025.
3 Supreme Court of Georgia, Case N° 1475-2024 24 23 January, 2025.
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At the same time, according to Article 172 of the same Code, “an expert
opinion is not binding on the court and is assessed in accordance with the rule
established by Article 105; however, the court’s refusal to accept the opinion

must be substantiated in the judgment or ruling rendered in the case.”

According to the interpretation of the Supreme Court of Georgia, “a
comprehensive, complete, and objective examination of evidence means studying
and analysing it as a whole, on the basis of the comparison and correlation of
which the court reaches a conclusion as to the existence or non-existence of
circumstances relevant to the case. The court evaluates evidence from the
perspective of their credibility or lack of credibility.”™

Accordingly, where the subject matter of the dispute is the imposition of
the obligation to pay insurance compensation as a result of the occurrence of an
insured event, the court must require the policyholder to prove the causal link
between the insured event and the damage suffered, while the insurer must bear
the burden of proving the circumstances excluding compensation.

The court is obliged to reach its decision on the basis of the totality of the
evidence and, where an expert opinion exists, must not give it priority without
prior assessment.

Conclusion. Motor vehicle insurance constitutes a special legal relationship
that serves to protect citizens’ economic interests through compensation for
damage by the insurer. The effective functioning of this institution depends both
on the proper formulation of the contract and on the good-faith conduct of the
parties, as well as the stability of legislation. In Georgia, the legal regulation of
insurance, in particular Article 829 of the Civil Code of Georgia, creates a legal
framework aimed at preventing harmful conduct, specifically cases in which the
policyholder personally contributes to the occurrence of the insured event.

The article examined the example of Germany, which changed its approach
toward gross negligence and linked the reduction of the amount of compensation
to the degree of the policyholder’s fault, whereas in Georgia a strict approach still
applies — full release from liability in the case of gross negligence or intentional
conduct. This imposes an unjustifiably heavy burden on owners of motor vehicles,
especially where the value of the insured object is high and society’s economic
interest is increasing even further.

Determining the degree of the policyholder’s fault is a legally difficult
and complex task, requiring a comprehensive assessment of both subjective
and objective circumstances. Practice shows that, in many cases, it is difficult

! Supreme Court of Georgia, Case N° 1475-2024 24 23 January, 2025.
2 Supreme Court of Georgia, Case Ne 1339-1377-2014 24 23 January, 2015.
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to distinguish ordinary negligence from gross negligence, which increases the
number of court disputes.

In reviewing all of the foregoing, several recommendations have emerged,
the consideration and implementation of which would bring insurance
legislation closer to perfection. Article 829 of the Civil Code of Georgia requires
modernization so that, in cases of gross negligence by the policyholder, instead
of the complete exclusion of liability, a proportional reduction of compensation
according to the degree of fault is taken into account. This recommendation
corresponds to the reformed practice of the German Insurance Contract Act and
ensures the proportionate protection of the rights of the parties to the contract.

Taking technological progress into account, it is necessary to develop
legislation through regulations adapted to the specific characteristics of self-
driving vehicles. In particular, specific insurance products should be developed
that protect the interests of both consumers and insurance companies.

At the same time, the fair distribution of the burden of proof between the
parties and the rendering of court decisions on the basis of the correlation and
assessment of factual circumstances and evidence are of utmost importance.

Thus, the revision of existing regulations, the clarification of legal
definitions, and the generalization of practice are necessary for the effective, fair,
and sustainable functioning of the institution of insurance. Only in this way will it
be possible to preserve a reasonable balance between the interests of participants
in civil circulation and to strengthen public trust in the insurance system.
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